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RELIEF CLAIMED

1. A Declaration that BankWest designed and implemented a system by which the

Group Members’ banking facilities were transferred to CAM, notwithstanding that

the businesses of the Group Members were Performing Loans at the time, and there

had been no breaches of the terms of the Facility Agreements by Group Members;

2. A Declaration that, as part of that system, BankWest hindered or prevented Group

Members from performing obligations under the respective Facility Agreement to

which they were parties, thereby leading BankWest to write off the loans;

3. A Declaration that the Facility Agreements executed by the first plaintiff and the

Group Members and either expressly or by implication, incorporated the terms of

the Code of Banking Practice as terms of the Facility Agreements;

4. A Declaration that the system, conduct, or pattern of conduct constituted a breach

of the terms of the Code of Banking Practice, and thus the terms of the Facility

Agreement executed between the Group Members and BankWest;

5. A Declaration that the conduct, or pattern of conduct that was implemented

constituted unconscionable conduct on the part of BankWest in its dealings with the
plaintiffs and the Group Members, in contravention of s 12CB of the ASIC Act 2001,

and/or the general law;

6. Damages;

7. An Order for the purposes of Section 12GD of the ASIC Act 2001 (Cth) and / or
Section 66 of the Supreme Court Act restraining the Defendant from taking any step

for the purposes of enforcing or seeking to rely upon a contract of guarantee

conferred upon the Defendant with respect to any Facility Agreement of a Group

Member;

8. Such other relief or order(s) as in the opinion of the Court is justified;




9. Costs;

10. Interest.

PLEADINGS AND PARTICULARS

A. The Group Members

1. The plaintiffs bring this proceeding on their own behalf and on behalf of

represented persons (Group Members) pursuant to Part 10 of the Civil
Procedure Act 1995 (NSW).

2. Group Members are:

i. The borrowers, who fall within the definition of “small business”

customers contained in the Banking Code of Conduct, and who entered

into facility agreements with BankWest prior to 19 December 2008, and

whose loan facilities were the subject of a review by BankWest after 19

December 2008, and that were subsequently placed into the Credit Asset

Management (CAM) division of BankWest; or

ii. guarantors under the said facility agreements where entered into with
BankWest prior to 19 December 2008.

3. As at the date of the commencement of this proceeding, seven or more persons

have claims against the defendant.

B. The Common Questions

4. The following common questions of fact or law arise in the proceedings:

i. whether the Group Members entered into Facility Agreements with
BankWest;

ii. whether BankWest designed and implemented a system by which BankWest

hindered or prevented Group Member from performing their obligations under

the respective Facility Agreement, and transferred the Group Members’




Vi.

Vii.

viii.

banking relationship to CAM, notwithstanding that the loans of the Group

Members were Performing Loans at the time, and there had been no

breaches of the terms of the Facility Agreements by Group Members;

whether as part of that system, BankWest materially altered its credit policy,

under which it operated at the time it executed the facility agreement with

Group Members, so that Group Members who had a Total Aggregate
Exposure (TAE) to BankWest of greater than $10,000,000.00, but whose
loans were Performing Loans, had their credit risk downgraded from that

previously determined by BankWest, leading BankWest to re-classify the

Group Members’ loans as non-Performing Loans, and transfer the banking
relationship to CAM;

. whether, as part of that system and once in CAM, BankWest hindered or

prevented a Group Member from performing its obligations under the

respective Facility Agreement, thereby causing events of default of the

Facility Agreement, and leading BankWest to write off the loans;

. whether, as part of that system, BankWest maintained that Group Members

were in breach of their LVR covenants, having revalued the respective

Secured Property using erroneous or unreasonable assumptions as to land

value;

whether the Facility Agreements executed by the first plaintiff and the Group

Members either expressly or by implication, incorporated the terms of the

Code of Banking Practice as terms of the Facility Agreements;

if so, whether that system, conduct, or pattern of conduct constituted a

breach of the terms of the Code of Banking Practice, and thus the terms of

the Facility Agreement executed between the Group Members and
BankWest;

alternatively, whether that conduct, or pattern of conduct constituted

unconscionable conduct on the part of BankWest in its dealings with the

plaintiffs and Group Members;




ix. If so, whether the Group Members are entitled to the relief that they claim?

C. The Plaintiffs and the Defendant

The first plaintiff (ARG) is a corporation able to sue in its corporate name and
style.

At all material times the second plaintiff was a director of ARG and was a

quarantor of Facility Agreements entered into between ARG and BankWest. He

is a Group Member for the purposes of paragraph 2(ii). above.

The defendant is liable to be sued in its corporate name and style. It is an

authorised deposit-taking institution (ADI), and is subject to requlation by the

Australian Prudential Reqgulation Authority (APRA) under the authority of the
Banking Act 1959.

With effect from19 December 2008, the defendant acquired BankWest from the
Halifax Bank of Scotland.

BankWest's business, and all its rights and obligations, were transferred to the

defendant on 1 October 2012 under a certificate of transfer issued pursuant to

the Financial Sector (Business Transfer and Group Restructure) Act 1999 (Cth).

10.In this statement of claim, unless it is necessary to distinguish between

BankWest and the CBA, references to BankWest include references to the

defendant.

11.Claims raised against BankWest in this statement of claim are brought against

the defendant, it being responsible and answerable for all such claims,

responsibilities and obligations of BankWest by reason of the Financial Sector

Transfer Act that is pleaded above.

FACTS

D.

The review of the Group Members’ banking facilities




12.

13.

14.

15.

Group Members, including ARG and the second plaintiff, were borrowers or

guarantors under facility agreements entered into with BankWest prior to 19
December 2008.

Following the acquisition of BankWest by the defendant, and between 19
December 2008 and 1 October 2012, BankWest undertook a review of
approximately 1,958 files relating to, inter alia, commercial facilities previously

provided by BankWest, including the files of the Group Members and ARG.

The review was part of a system designed by BankWest that was known as the

“Credit Risk Transformation Program”, so as to enable it to identify and remove and

write off from its books the Group Members’ commercial loans.

Pursuant to the system pleaded above, BankWest’s original credit policy, under

which it operated at the time it executed the facility agreement with Group

Members, including ARG, was materially altered, such that 1,958 loans that were:

(a) Performing Loans (defined in this pleading as a loan that is neither past due

nor impaired), and which had a risk rating in the original BankWest credit policy

of between 1 and 7 (1 being “Excellent” and 7 being “Weak: pass with caution”),

and which therefore met BankWest's lending criteria;

and

(b) had a Total Aggregate Exposure (TAE) to BankWest of greater than
$10,000,000.00;

had their credit risk downgraded from that previously determined by BankWest

to a risk rating of between 8 (meaning that the loan was “Substandard”) to 10

(meaning the loan was classified as being “Loss — actual’); and

(c) were then classified as non-Performing Loans.




16.

17.

18.

Following their classification as non-Performing Loans, BankWest:

(i) hindered or prevented a Group Member from performing its obligations

under the respective Facility Agreement,

(ii) placed the Group Members’ loans and banking relationship into the
Credit Asset Management department of BankWest, (CAM); and
(iii) wrote off the loans.

Particulars

i. CBA’s internal calculations sheets concerning 1,958 customer cases of

Group Members loans which were loans which existed as at the

acquisition date of 19 December 2008;

ii. CBA August 2010 Results Presentation;

iii. On 15 August 2010, Mr Ralph Norris, CEO of the defendant,
acknowledged that 10% of the BankWest loan book had disappeared as

part of the review

iv. CBA Debt Investor Update dated September 2010;

v. CBA Results Presentation for full year ended 30 June 2012.

The purpose and function of transferring the Group Members’ loans to CAM was to

remove them from the BankWest loan book, and to bring to an end the banking

customer relationship between BankWest and the Group Members.

At the time that a Group Member’s banking relationship and Facility Agreement

was placed into CAM:

i. The Group Member'’s loan, including ARG, was a Performing Loan;

and

ii. The Group Member, including ARG, had not committed any act of

default pursuant to the terms of the Facility Agreement, or any material




act of default that could property be viewed as justifying the transfer to

CAM that was relevantly made; and

The Group Member, including ARG, was otherwise meeting its

obligations and was within terms of the respective Facility

Agreement(s).

Particulars

On 15 August 2010, Mr Ralph Norris and who was at that time the
CEO of the defendant stated that the reviewed loans had been

Performing Loans at the time they were reviewed and placed into
CAM;

19. Once a Group Member’s loan had been placed into CAM, BankWest:

ceased, or delayed, the making of payments so that Group Members

were unable to complete projects within the terms and upon the

completion dates as were referred to within a Group Member’s facility

agreement; and/or

to achieve the purpose identified in paragraph 17 above, caused the

Secured Property of a Group Member to be revalued using erroneous

or unreasonable assumptions as to land values, thereby causing the

Group Members’ facilities to breach their loan to value ratio covenants;

and/or

otherwise hindered or prevented a Group Member from performing its

obligations under the respective facility agreement.

20. Further, once a Group Member’s loan had been placed into CAM, BankWest:

engaged in unfair practices including charging higher default rates of

interest, imposing fees and charges on the loans and issuing

unreasonable payment demands;

issued notices of default to Group Members requiring repayment of the

loans in full within short periods of time;

terminated the facility agreement between the Group Member and
BankWest.




21. BankWest then appointed receivers over the assets of Group Members and

proceeded to sell the Secured Properties.

22. BankWest through the receivers then sold the assets of the Group Members and

thereby caused the Group Members to suffer loss and damage.

23. BankWest then made a demand against those Group Members who were

guarantors as security for the loans in respect of any shortfall.

E. The Facility Agreements and the Banking Code of Practice

24. The facility agreements entered into between BankWest and the Group Members

were similar and consisted of the following:

i. an Offer Letter from BankWest; and

ii. Facility Terms; and

iii. BankWest's General Terms for Business Lending dated December
2007;

iv. the provisions and clauses contained within the Banking Code of

Practice as it then existed.

(together, “the Facility Agreement”)

Particulars

i. An example of the terms and conditions is contained in the Offer Letter

and Facility Terms executed by ARG on or about 18 September 2009.

25. Each of the Facility Terms contained a number of common terms and

characteristics, including a clause which reads as follows:

i. “By accepting this Offer Letter you acknowledqge and agree that a legally

binding contract between us and you is created on the terms set out in this

Offer Letter, the Facility Terms and the General Terms.”

26. Clause 20 of the General Terms is headed “CODE OF BANKING PRACTICE”
and states as follows:
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20.1 Application

We have adopted the Code of Banking Practice and relevant provisions

of the Code apply to this Agreement if:

you are an individual or small business customer (as defined by the

Code); or the Guarantor is an individual and you are an individual or a

small business customer (as defined by the Code).

27. Pursuant to the Code of Banking Practice, Group Members fall within the

definition of “small business customer” as it is defined.

28. Relevant terms of the Code of Banking Practice state as follows:

This Code is a voluntary code of conduct which sets standards of good

banking practice for us to follow when dealing with persons who are, or who

may become, our individual and small business customers and their

quarantors.

PART B: OUR KEY COMMITMENTS AND GENERAL OBLIGATIONS

Our key commitments to you

2.1 We will:

continuously work towards improving the standards of practice and

service in the banking industry;

promote better informed decisions about our banking services:

by providing effective disclosure of information;

2.2 We will act fairly and reasonably towards you in a consistent and ethical

manner. In doing so we will consider your conduct, our conduct and the

contract between us.

3.2 If this Code imposes an obligation on us, in addition to obligations

applying under a relevant law, we will also comply with this Code except

where doing so would lead to a breach of a law (for example a privacy law).

25.1 Before we offer or give you a credit facility (or increase an existing credit

facility), we will exercise the care and skill of a diligent and prudent banker in

selecting and applying our credit assessment methods and in forming our

opinion about your ability to repay it.”
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29. By reason of clause 20 of the General Terms of the Facility Agreement(s)

executed by the Group Member(s), the relevant terms of the Code of Banking

Practice particularised in the paragraph above were incorporated into each

Facility Agreement.

30. Each Facility Agreement was required to be supported by a guarantee.

31. Further, each Facility Agreement contained other common terms or

characteristics, including:

i. A requirement on the part of the Group Member to achieve and to

maintain a particular loan to value ratio; and,

ii. Where the loan was for the purpose of permitting building works to be

undertaken:
(a). payment of a progress claim would only be made by the defendant

when all conditions precedent had been satisfied; and

(b). the conditions precedent included a condition requiring the building

works to be completed by a date specified in the Facility
Agreement.

F. The Guarantee

32. Each of the guarantees provided by Group Members, including the second plaintiff,

contained materially the same terms, including the following term:

“23.2 The relevant provisions of the [Code of Banking Practice] apply to this

quarantee and indemnity.”

33. By reason of the facts pleaded above, the relevant paragraphs of the Banking

Code form part of the contractual terms of the guarantee executed by Group

Members who were guarantors.

THE PLAINTIFF(S) CLAIMS

G. Claims by ARG




34.

35.

36.

37.

38.

39.

40.
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Between approximately 2001 to 2003, ARG acquired and became the registered
proprietor of land known as Lots 49, 51, 101, 105 and 106 McGilvray Road,
Bonny Hills, NSW.

ARG had a Development Approval to construct 102 independent living units for

persons aged 55 and over, 1,000 sg m of commercial retail floorspace, and 1,000

sq m of community facilities (the Carnegie Cove development).

On or about 5 October 2006, ARG and Bank of Western Australia Ltd (BankWest)
entered into a facility agreement by which Bank\West agreed to loan ARG the sum

of $9,000,000 in order to fund early development costs relating to the Carneqie

Cove development.

From time to time after October 2006, and as the Carnegie Cove development

progressed, new facility agreements were agreed between ARG and BankWest to

fund further costs of the development.

Each facility agreement replaced the prior agreement as to all of its terms and

became the facility agreement governing the relationship between Bank\West as

banker and the Group Member as a customer, guarantor or borrower from the

inception date of the first facility agreement.

H. ARG’s Facility Agreements

In 2009 BankWest agreed to lend ARG additional funds to fund stage 1A of the

Carnegie Cove development, which works consisted of the construction of 9

independent living units, infrastructure works, the construction of McGilvray

Road, and a temporary community facility.

On 30 March 2009, Mr Baptist, an employee of BankWest, wrote to ARG
offering to vary the existing limit of the Facilities so as to increase the Facility
Limit of the existing facilities by $8,152,000 to the sum of $23,135,000. The
letter stated that it enclosed new Facility Terms which, once ARG had

accepted them, would replace the existing facility agreement.




41.

42.

43.

44,

45.

46.

47.

48.

49.

50.
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Under the terms of this proposed facility agreement, ARG was to ensure that

the Building Works were commenced by 30 April 2009 and practically

completed, to the satisfaction of Bank\West's appointed quantity surveyor, by
the 30 April 2010.

The March 2009 Facility Agreement was executed by the directors of ARG on
or about 17 April 2009.

By June 2009 ARG had completed pre-sales for all but two of the proposed

residential units within stage 1A of the development.

Construction works for Stage 1A commenced on or about June 2009.

The construction company appointed by ARG to carry out the construction

works pursuant to a building contract was Bendix Pty Ltd (Bendix).

BankWest appointed Rider Levitt Bucknall (RLB) as its approved quantity

surveyor in order to assess each progress claim submitted by Bendix, and to

submit a monthly report to BankWest confirming that all conditions precedent

to payment of the progress claim had been satisfied and that the amount of the

progress claim was due and payable.

Bendix, ARG and Bank\West entered into a tripartite agreement by which

BankWest made payments to Bendix upon submission of the monthly progress

claims.

Between July 2009 and January 2010, Bendix made 7 monthly progress

claims.

Notwithstanding that building works had not commenced by 30 April 2009, and

that one of the conditions precedent had not been met, RLB recommended,

and BankWest agreed to pay the 7 progress claims.

Each of the progress claims were then paid and the requirement that works

commence by the 30 April 2009 was thereby waived by BankWest.




14

51. On or about 4 September 2009, the terms of the facility agreement were again

varied by agreement between Bank\West and ARG.

Particulars

(i). Under the terms of the 4 September 2009 Facility Agreement, ARG was

required, in addition to certain other terms, to provide a security deposit in

the sum of $450,000 in favour of the Port Macquarie Hastings Council

concerning the construction of McGilvray Road.

l. The 18 September 2009 Facility Agreement

52. On or about 18 September 2009, Ms Tina Polly, an employee of BankWest

wrote to ARG agreeing to vary the existing Facilities and to grant additional

facilities to ARG. The letter enclosed new Facility Terms which, once ARG had

accepted them, were intended to replace the terms of the existing facility

agreement.

53. ARG executed the September 2009 Facility Agreement (Facility Agreement) on
or about 25 September 2009.

54. The directors of ARG, including the second plaintiff, were guarantors of the

Facility Agreement.

55. On or about 21 October 2009, BankWest varied the terms of the Facility
Agreement, with the consent of ARG, which had the following effect on the

parties’ rights and obligations:

i the Building Works were to have a commencement date of July 2009;

and
ii. the construction period was to remain 12 months; and

iii. ARG was required to ensure that practical completion of the Building
Works to stage 1A occurred by 30 June 2010.
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J. Breach of Facility Agreement — Claims by ARG

56.0n or about January 2010, BankWest transferred responsibility for ARG’s

banking relationship and Facility Agreement to CAM.

57. At the time that ARG’s banking relationship and Facility Agreement was placed
into CAM:

i. ARG had not committed any act of default pursuant to the

Facility Agreement; and

ii. ARG was meeting its obligations and was conducting itself within

arrangements and within the terms of its Facility Agreement.

K. Events following transfer into CAM

58.0n or about 29 January 2010, progress claim no. 8 was submitted for payment

to the second defendant, pending review and approval for payment by RLB.

59. The RLB Progress Drawdown Report Number 8 was submitted by RLB on or
about 26 February 2010.

60.By letter dated 17 March 2010, BankWest, through its solicitors, refused to

make the progress payment number 8 which had been due for payment on or
about 26 February 2010.

61.0n or about 22 March 2010, progress claim 9 was submitted for payment to

the defendant, pending review and approval for payment by RLB.

62.RLB approved payment claim number 9 for payment.

63.Bank\West did not make progress payment number 8 on time or for its full

amount and did not make progress payment number 9 by its due date, or at all.

64. The effect of BankWest refusing to make progress payment number 8 on time

and/or progress payment number 9 at all, and within the terms of the Facility

Agreement, was as follows:
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i. Bendix were unpaid and work ceased on the development after April 2010;

and
ii. The completion of works by the required date of practical completion was

thereby prevented; and

iii. ARG was unable to complete the construction of McGillvray Road to the

satisfaction of the Port Macquarie Hastings Council.

65.In or about March 2010, an officer from BankWest contacted Patricia Forbes of

Landmark White, who had undertaken the previous valuations of the Secured

Property.

66.Bank\West instructed Ms Forbes to prepare a further valuation of the Secured

Property, wherein the value of the ARG Security Property reflected an overall

valuation based on the comprised lands being worth a sum of $5,000 per

hectare.

67.Ms Forbes refused those instructions and advised the BankWest officer that

such a valuation was outside the permissible range of valuation having regard

to the existence of relevant comparable sales of land.

68.Bank\West proceeded to revalue the lands at a value which was significantly

less than the value of the land.

69.0n 29 April 2009, at a meeting between Mr Lincoln Daley of Bendix, and

officers of BankWest, BankWest represented as follows:

a. BankWest would pay Progress Payment Number 8, in the sum of
$128,334.25, on or before 30 April 2010; and

b. BankWest would pay Progress Payment Number 9, in the sum of
$92,093.76, on or before 30 April 2010

70.0n 29 April 2010, BankWest made a payment of $128,334.25 for Progress
Payment Number 8, but failed to make Progress Payment Number 9 on that

date, or at all.

71.0n 10 May 2010, Lincoln Daley wrote to Lucy Hadfiled at Bank\West seeking
confirmation as to whether payment for Claim #9 would be made on that day.
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72.0n the same day Lucy Hadfield replied to the effect that she had received

authority to pay progress payment number 9 and that the claim would be

processed that day, and paid, either that day or the next day.

73.Moreover and in any event there was no basis upon which, or no proper basis

upon which, Progress payment numbered 8 was not paid on time, or as to why

Progress payment number 9 was not paid.

74.In May 2010, Port Macquarie Hastings Council made claim upon BankWest

concerning the security bond that ARG had provided to Council as a condition

of obtaining the development consent, the said bond having been provided by

Bank West as a part of the Facility Agreement and in the event that ARG did

not complete the construction of McGilvray Road.

75.Following the demand, BankWest paid Council the full balance of the monies

referred to as being the total sums available under the security bond in the sum
of $300,000, notwithstanding that:

i. at the date of drawing on the Bond, ARG could not have completed the

construction of McGilvray Road because BankWest had not made progress

payments on time; and,

ii. the cost of the remaining works to construct McGilvray Road amounted to

no more than $160,000 pursuant to the terms of a fixed price contract.

76.0n or about 10 June 2010, Bank\West’s solicitors issued a Letter of Demand to

ARG requiring it to pay to BankWest by no later than 11 June 2010 the sum of
$300,000, being the sum paid by BankWest to Council for the bond

77.0n or about 17 September 2010, Bank\West issued a further notice of demand

to ARG asserting that ARG was in default of the following 3 terms of its Facility

Agreement:
i. its Loan to value ratio covenants;

ii. the Guarantee Facility concerning the security bond; and

iii. the failure to complete the building works by the Practical Completion Date.




18

78.Under the heading “Loan to value ratio” (LVR), the letter stated that the Facility
Limit is $23,785,000; that BankWest had determined that the Security Value
was $4,059,645; and that the LVR is and remains at a level exceeding 75%,
namely that it was sitting at 586%.

79.Under the heading “Guarantee Facility”, it was asserted that ARG had failed to
pay the sum of $300,000, which obligation arose as a result of BankWest's

payment to Council in respect of the bank guarantee issued by the BankWest

to Council pursuant to the Bank Guarantee Contingent Instrument Facility.

80.Under the heading “Practical completion date” BankWest asserted that ARG

was in default because it had not completed the Building Works by 30 April
2010.

81.The letter stated that the sum of $20,453,211.36 was due and payable by 4pm
on 22 September 2010, and that ARG was required to pay interest on the total

sum at the BankWest Overdue Rate.

82.By reason of the facts pleaded above, these events of alleged default were

either (a) not events of default at all, (as set out in (i) to (iv) below) or, (b)

alternatively were events of default that had arisen because BankWest had

hindered or prevented ARG from completing the terms of the Facility

Agreement (as set out in (v) to (vii)) as follows:

i. the valuation that was arrived at was less than 1/3™ of the amount that the

defendant’s registered and qualified valuer had determined to be the

appropriate amount of valuation in September 2009 and March 2010;

ii. BankWest knew that the valuation was erroneous based on the BankWest

officer’'s conversation with Patricia Forbes in or about March 2010 and in

which she had refused to accept instructions to value the security property

on the basis that the land parcel could be determined by attributing a value
to the lands of $5,000 per hectare;
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iii. a valuation of $5,000 per hectare was referenced by the sale of Crown land

to ARG of a discrete residual parcel of land within the Property but that

carried no resemblance to the market value of the development land

contained within the property where assessed across the whole of the land
parcel;

iv. the failure of ARG to complete the construction of McGilvray Road was not

caused by any omission or failure of ARG, but was entirely due to

BankWest'’s failures to pay the progress payments 8 and 9 within time, or, in

the case of payment number 9, at all;

v. the sum of money required to complete the construction of McGilvray Road

was, pursuant to the terms of a fixed price contract, considerably less than
the $300,000 amount demanded by BankWest from ARG;

vi. the failure of ARG to complete the Building Works by the Completion Date

of 30 April 2010, or at all, was not caused by any omission or failure of

ARG, but was entirely due to BankWest's failures to pay the progress

payments 8 and 9 within time, or, in the case of payment number 9, at all;

and

vii. in any event, there was no requirement to complete the Building Works by

30 April 2010, on the basis that any such requirement had been varied by

agreement between ARG and BankWest as pleaded above.

83.0n 28 March 2011, Mr Philip Wilson and Mr Keiran Hutchinson of Ernst &

Young were appointed by the defendant as receivers to ARG.

84.1n the circumstances, BankWest breached the terms of the Facility Agreement,

in particular paragraph 2.2 of the Banking Code, in that it did not act fairly and

reasonably towards ARG and nor did it act in a consistent and ethical manner

concerning the ARG facility, the particulars of which are set out as follows:

i. it transferred responsibility for ARG’s banking relationship and Facility

Agreement to CAM as part of a system by which it placed 1,958 Group
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Member loans into CAM, in the knowledge that the loans were neither past

due nor impaired;

it transferred responsibility for ARG’s banking relationship and Facility

Agreement(s) to CAM at a time when ARG had not committed any event

of default pursuant to the terms of the Facility Agreement;

it materially altered its credit policy, under which it operated at the time it

executed the facility agreement with ARG, so that ARG, which had a Total
Aggregate Exposure (TAE) to BankWest of greater than $10,000,000.00,
had its credit risk downgraded from that previously determined by

BankWest, leading BankWest to re-classify the ARG loan as a non-

Performing Loan, and transferred the banking relationship to CAM;

it transferred, and retained, ARG in CAM for the purpose of making ARG’s

business and commercial dealings as difficult as possible and with a view

to removing ARG from its loan book;

it failed to make payments for progress claims within the terms of the

Facility Agreement within time or within any extended times to which it had

then stated that they would be made;

it failed to make progress payments within time, or at all, which had the

effect that ARG was unable to fund construction works, leading to the

cessation of those works,and essential terms of the Facility Terms could
not then be met by ARG;
it relied upon a valuation of the Secured Property which BankWest knew

was based on an erroneous assumption of the value of the overall parcel

and the whole of the Security Property , and which was an unreasonable

valuation having regard to the previous valuation carried out in August

2009 by Patricia Forbes, and which BankWest knew was the true market

value of the property;

it relied upon alleged events of default of the Facility Agreement which

were caused by the actions of BankWest:

it wrongly maintained that ARG’s LVR was greater than 75%, and was

as high as 588%, when in fact ARG’s LVR was substantially lower than

this amount;
it incorrectly contended by letter dated 17 September 2010 that ARG
was in default of the Facility Agreement;

it failed to work with ARG to ensure that it could complete the

development and comply with the Facility Agreement
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Xii. it unfairly raised interest rates to a level where ARG was unable to

service the interest or repay the debt;

xiii. it determined the facility agreements where by its letter dated Friday 17

September 2010 made formal demand on ARG that it make repayment in

respect of them on or before Wednesday 22 September 2010; and,
Xiv. on 28 March 2011, it appointed Mr Philip Wilson and Mr Keiran
Hutchinson of Ernst & Young as receivers to ARG.

85. Further, BankWest acted in breach of the Facility Agreement, in particular

clause 25.1 of the Banking Code, in that it failed to exercise the care and skill

of a diligent and prudent banker may have been expected to exercise in having

agreed to the terms of the Facility Agreement, including the advance of a loan

of approximately $23,000,000 in September 2009, and in circumstances where

only a few months later, BankWest placed ARG into CAM and erroneously and

falsely determined that the value of the Security Property was the sum of only
$4.,050,000.

86. As a result of the breaches of the terms of the Banking Code and the ARG

Facility Agreement pleaded in the preceding paragraphs, ARG:

i. was placed into receivership;

ii. became the subject of a claim by Bank\West that there was a shortfall on the

sums payable to BankWest under the facilities;

iii. was denied, and lost the opportunity to complete the development project;

iv. was denied, and lost the opportunity to make a profit from the development;

and

v. suffered loss and damage;

vi. and the second plaintiff had a demand pressed against him by the defendant

in respect of his guarantee.

L. Group Members — Breaches of Contract by BankWest

87.Paragraphs 12 to 33 are repeated.
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88.Bank\West breached the terms of Group Members’ Facility Agreement, in

particular paragraph 2.2 of the Banking Code, in that it did not act fairly and

reasonably towards a Group Member in a consistent and ethical manner as

follows:

Vi.

Vii.

viii.

it transferred responsibility for a Group Member’s banking relationship

and Facility Agreement to CAM as part of a system by which it placed

1,958 Group Member loans into CAM, in the knowledge that the loans

were neither past due nor impaired;

it transferred responsibility for a Group Member’s banking relationship

and Facility Agreement(s) to CAM at a time when the Group Member

had not committed any event of default pursuant to the terms of the

Facility Agreement;

it materially altered its credit policy, under which it operated at the time it

executed the facility agreement with Group Members, so that Group

Members who had a Total Aggregate Exposure (TAE) to BankWest of
greater than $10,000,000.00 had their credit risk downgraded from that
previously determined by BankWest, leading BankWest to re-classify

the Group Members’ loans as non-Performing Loans, and transferred

the banking relationship to CAM;

it transferred, and retained, the Group Member in CAM for the purpose

of making ARG'’s business and commercial dealings as difficult as

possible and with a view to removing ARG from its loan book;

it failed to make payments for progress claims within the terms of the

Facility Agreement;

through its actions in which the system and the review was

implemented, it caused events of default to emerge in respect of the

Facility Agreements to which the Group Member were party and upon

which it then relied so as to call in, to determined and to bring to an end

the Group Members facilities;

it wrongly maintained that Group Members were in breach of their LVR

covenants;

it incorrectly contended that the Group Members were in default of the

terms of their Facility Agreement(s) whereas in point of fact the only

relevant defaults if arising were ones that through its conduct had arisen
and that BankWest had then identified;
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it failed to work with a Group Member or with the Group Members so as

to ensure that it could complete the development and comply with the

terms of the Facility Agreement;

it unfairly raised interest rates to a level where a Group Member was

unable to service the interest or repay the debts concerning it; and

it ultimately appointed receivers to the Group Members, and took

proceedings against the Group Members who were guarantors.

89.If, following a determination of the common issues, it is necessary to determine

the individual claims of Group Members:

a.

the plaintiffs anticipate that claims of the nature pleaded will be brought

by the individual Group Members; and

b.

further detailed particulars of those claims will be provided.

90. As a result of the breaches pleaded in paragraph 87-89 above, some or all of

the Group Members:

Vi.

Vii.

were placed into receivership; and

were denied, and lost the opportunity to complete the development

project;
were denied, and lost the opportunity to make a profit from the

development;

had their assets seized and their estate sequestrated;

were placed into personal bankruptcy;

suffered loss and damage;

became the subject of demands pressed against them by the defendant

concerning their contracts of quarantee.

M. Breaches of Implied terms and Duty to act reasonably by BankWest

91.In the event that the relevant paragraphs of the Code of Banking Practice do

not form an express part of the Facility Agreement executed by Group

Members, the Facility Agreements executed by Group Members, including

ARG, contained the following implied terms and duties on the part of

BankWest:
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i. the relevant terms and duties contained in the paragraphs of the Code of

Banking Practice particularised above; and

ii. a duty to act in good faith, and consistently with fair dealing, towards ARG

and/or not to act in bad faith; and

iii. a duty to co-operate with ARG and not to prevent performance by ARG; and

iv. a duty to act rationally;

v. aduty to act reasonably;

vi. a duty to act for a proper purpose.

N. ARG — Breaches of implied terms and Duty to act reasonably

92.By reason of the facts and matters pleaded at paragraph 84 to 86 above,
BankWest failed:

i. to actreasonably; and/or,

ii. breached the implied terms of the Facility Agreement with ARG,

in particular its duty to act in good faith and/or not act in bad faith

and its duty contained in paragraph 2.2 of the Banking Code,

in that it did not act fairly and reasonably towards ARG in a consistent and

ethical manner.

93. As a result of the breaches pleaded in the preceding paragraph, ARG:

i. was placed into receivership; and

ii. was denied, and lost, the opportunity to complete the development project;

iii. was denied, and lost, the opportunity to make a profit from the development;

and

iv. suffered loss and damage;

v. and the second plaintiff became the subject of a demand pressed against him

concerning his guarantee.

0O.Group Members — Breaches of Implied terms and duty to act reasonably by
BankWest

94 .[This paragraph is blank].
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95.Paragraph 91 above is repeated.

96.By reason of the facts and matters pleaded above at paragraphs 88 and 91

above, BankWest failed to act reasonably and/or breached the terms of Group

Members’ Facility Agreement, in particular paragraph 2.2 of the Banking Code,

in that it did not act fairly and reasonably towards a Group Member and in a

consistent and ethical manner.

97.1f, following a determination of the common issues, it is necessary to determine

the individual claims of Group Members:

a. the plaintiffs anticipate that claims of the nature pleaded will be brought by

the Group Members; and

b. further detailed particulars of each of those claims will be provided.

98. As a result of the breaches pleaded in paragraph 96 above, some or all of the

Group Members:

i. were placed into receivership; and

ii. were denied, and lost the opportunity to complete their projects;

iii. were denied, and lost the opportunity to make a profit from their commercial

activities including those activities that were the subject of their facilities;

and

iv. suffered loss and damage;

v. had demands made and pressed against them concerning their contracts of
guarantee.

P. Unconscionable conduct by BankWest

99.By reason of the matters pleaded, BankWest engaged in conduct in trade or

commerce in connection with the supply of financial services to Group

Members, including ARG, that was, in all the circumstances, unconscionable,

contrary to the general law, or in contravention of s 12CB of the ASIC Act 2001
Cth).

Particulars of Unconscionable Conduct
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i. The Group Members’ loans were transferred to CAM at a time when they
had been Performing Loans;

ii. Group Members were not consulted prior to their facilities being
transferred to CAM:;

ii. The intended purpose in transferring the loans to CAM was to remove
them from the Bankwest commercial loan book of Bankwest and to cause
them to be written off;

iv. The undisclosed nature of the intended purpose in transferring the loans to
CAM;

v. The reliance upon acts of default in the manner in which the loans were
transferred to CAM that which, but for the Credit Risk Transformation
Program, would not have justified their transfer to CAM;

vi. The unfair practices that Bankwest engaged in and that are referred to in
Paragraph 20 of this Statement of Claim;

vii. The non-compliance with the provisions of the Code of Banking Practice
that the Credit Risk Transformation Program involved and to which the
Group Members Facilities were subjected:;

viii. In the case of a Group Member who was a guarantor, the way in which
claims under their contracts of guarantee were pressed upon them
notwithstanding that the loans that they guaranteed had been performing
loans;

ix. the individual Group Members were not asked and were not permitted to
negotiate the terms upon which their facilities were placed into CAM nor
as to the events that followed concerning them, and the purpose of them
being transferred to CAM was not made known to them;

X. It was not reasonably necessary to protect the legitimate interests of
BankWest that the facilities of the Group Members where they were
Performing Loan Customers, were transferred into CAM together with the
intention that this entailed;

xi. BankWest’s treatment of the Group Members loans was not motivated or
informed by the observance of the Banking Code or its duty to otherwise
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act rationally and reasonably, but rather was directed towards writing off
the loan and removing it from the Commercial Loan Book.

100. Further, as a result of being placed in CAM, Group Members, including

ARG, were in a position of special disadvantage in their dealings with
BankWest.

Particulars of Special Disadvantage

i. The Group Members, where their facilities were in CAM, had no realistic
chance or opportunity to secure alternate arrangements with another
financier;

ii. The transfer of the Group Members’ loans to CAM and the way in which
their facilities were dealt with was being determined by reference to the
‘Credit Risk Transformation Program’, being a Program over which the
Group Members had no control because the program existed outside the
contractual arrangements between Bankwest and the Group Members;

iii. The Group Members were not told at the time of the basis and the manner
in which, following 19 December 2008, their facilities were being dealt
with, and they were never told of the existence of the Credit Risk
Transformation Program which was the primary determinative factor as to
how their loans were being treated.

101. Further, BankWest, in trade or commerce, acted unconscionably in its

dealings with ARG and Group Members, in contravention of s 12CB(4) of the

ASIC Act, in devising and implementing a system of conduct as pleaded at

paragraphs 25 to 29 above, and in appointing receivers to the assets of Group

Members, and/or commencing proceedings against a Group Member who is a

guarantor of a commercial loan, pursuant to that system of conduct.

102. By reason of the unconscionable conduct pleaded above, Group

Members, including ARG:

i. were placed into receivership; and

ii. were denied, and lost the opportunity to complete the development project;

iii. were denied, and lost the opportunity to make a profit from the

development; and

iv. suffered loss and damage;
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v. had demands pressed against them by the defendant concerning their

contracts of guarantee.

103. The Plaintiffs have suffered damage including the following damage:

i. loss of the Proposed Development, $80 million;

ii. loss of the opportunity to have further developed the Property including

as to the construction of a golf course, construction of a Hotel, further

amenities and commercial activities, together with further potential

subdivision, an additional $70 million;

iii. loss of reputation, (to be assessed);

iv. The pressing of a demand against the Second Plaintiff under the contract of
guarantee.
COMMON QUESTIONS

104. These are now contained at paragraph 4 of this statement of claim,

(The Common Questions).
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SIGNATURE OF LEGAL REPRESENTATIVE

| certify under section 347 of the Legal Profession Act 2004 that there are reasonable
grounds for believing on the basis of provable facts and a reasonably arguable view
of the law that the claim for damages in these proceedings has reasonable prospects

of success.
| have advised the plaintiff[s] that court fees may be payable during these
proceedings. These fees may include a hearing allocation fee.

Signature Trevor Fall

Capacity [eg solicitor on record, contact solicitor]
Date of signature 12 July 27-Apri-2016
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NOTICE TO DEFENDANT
If you do not file a defence within 28 days of being served with this statement of claim:
. You will be in default in these proceedings.
. The court may enter judgment against you without any further notice to you.

The judgment may be for the relief claimed in the statement of claim and for the plaintiff's
costs of bringing these proceedings. The court may provide third parties with details of any

default judgment entered against you.

HOW TO RESPOND

Please read this statement of claim very carefully. If you have any trouble
understanding it or require assistance on how to respond to the claim you should get

legal advice as soon as possible.

You can get further information about what you need to do to respond to the claim from:

. A legal practitioner.
. LawAccess NSW on 1300 888 529 or at www.lawaccess.nsw.gov.au.
. The court registry for limited procedural information.

You can respond in one of the following ways:

1 If you intend to dispute the claim or part of the claim, by filing a defence and/or

making a cross-claim.
2 If money is claimed, and you believe you owe the money claimed, by:

. Paying the plaintiff all of the money and interest claimed. If you file a
notice of payment under UCPR 6.17 further proceedings against you will

be stayed unless the court otherwise orders.

. Filing an acknowledgement of the claim.
. Applying to the court for further time to pay the claim.
3 If money is claimed, and you believe you owe part of the money claimed, by:
. Paying the plaintiff that part of the money that is claimed.
. Filing a defence in relation to the part that you do not believe is owed.

Court forms are available on the UCPR website at or at any NSW court registry.
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REGISTRY ADDRESS

Street address Lvl 5, Law Courts Building,
Cnr King and Philip Street, Queens Square,
Sydney NSW 2000

Postal address GPO Box 3, Sydney NSW 2001

Telephone 1300 679 272
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[on separate page]

[Do not include the affidavit verifying in Local Court proceedings. See Guide to preparing documents for other

circumstances where affidavit not required.]

#AFFIDAVIT VERIFYING
Name Peter Gower Walsh
Address 11 Lithgow Street, Abbotsford, Victoria, 3067

Occupation Director

Date 12 July 27-April-2016
| say on oath:
1. | am a director of the third plaintiff company and | am the second plaintiff.
2. | believe that the allegations of fact in the statement of claim are true.
SWORN at % Al
a Eg s
Signature of deponent s i
Signature of witness v
g (2 )
Name of witness
Address of witness m“fig:%ﬁﬁf -
. . [Solicitor] - ia‘;me ValC 3000
Capacity of witness N e o3al Practonar

Legal Profession Uniform Law (Victoria)
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[on separate page]

PARTY DETAILS

PARTIES TO THE PROCEEDINGS

First Plaintiff Eirst Defendant

Portland Property Holdings (NSW) Pty ~ Fhe-directors-of-the-Second-Defendant

Limited, ACN 108 610 359 and-whoseparticulars-arereferred-to-in
|I | | | | I [13 Q ”

Second Plaintiff Second Defendant
Peter Gower Walsh Commonwealth Bank of Australia ABN
48 123 123 124

Third Plaintiff

Australian Retirement Group Pty
Limited, ACN 097 623 704

FURTHER DETAILS ABOUT PLAINTIFF[S]
[First] plaintiff

Name Portland Property Holdings (NSW) Pty Limited
ACN 108 610 359

Address 4 Goulburn Peninsula

[The 'filing party must give the Sylvania NSW 2924

party's address.] Waters

[Second Plaintiff]

Name Peter Gower Walsh
Address 11 Lithgow Street
[Tr:f 'fllln(gj]dparty must give the Abbotsford

party's address.] VIC 3067

[Third Plaintiff]

Name Australian Retirement Group Pty Limited,
ACN 097 623 704
Address 11 Lithgow Street

[The filing party must give the  Apbotsford VIC 3067
party's address.]
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Legal representative for plaintiff[s]

Name

Practising certificate number
Firm

#Contact solicitor

Address

DX address

Telephone

Fax

Email

Electronic service address

Trevor Hall
22757
Hall Partners

[include name of contact solicitor if different to
solicitor on record]

Suite 5

2 Philip Street

Strathfield NSW 2135
N/a

9233 3353

9233 4901

trevor@hallpartners.com.au

As above.
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DETAILS ABOUT DEFENDANT[S]

First defendant

Second Defendant

Commonwealth Bank of Australia ABN 48 123 123 124
AFSL and Australian Credit Licence 234945

‘Ground Floor, Tower 1, 201 Sussex Street

Sydney NSW 2000
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Dateof Current | Listedcontactaddress
Jane-Sharman 09/10/2006 | Current \" ‘G Tower1 204
NSW
John-Anthony 42/03/2007 | Current ¥ 3-Bayview Ferrance
Anderson Oriental Bay;
Wellington,New
Zealand
Andrew-Max-Mohl | 04/07/2008 | Current ¥ 5 Burroway-Street;
Neutral Bay, NSW
Brian-JameslLong | 04/09/2010 | Current ¥ 4 Dangar-Street;
Lerna Karen 16/03/2014 | Current \" 24 Mountlda-Avenue.
HawthornEast \VIC
David-John 04/08/2006 | Current Y ‘G Tewer4 2014
Sussex-Street-Sydney;
NSW
lan-Mark-Narev 014/142/2014 | Current Y ‘G Tower4 2014
Sussex-Street-Sydney;
NSW
Harrison-Hurst 13/02/2007 | Current ¥ 22 Royal Creseent;
Armadale \MVIC
Sarah-Carolyn 05/03/2003 | 34/03/2045 | N 16-FairfaxRead;
Fergus-Denis 34/03/2000 | 3040/2042 | N 6 Caprice Court,
Femplestowe VG
ColinRebert 13/06/2000 | 3040/2042 | N 70-Harold-Street.
Ralph James 22/09/2005 | 3044/2014 | N ‘G Tower4 2014
NSW
Reginald-John 04/03/1999 | 43/04/2040 | N 40 Ritchie Reoad:
j Pallara QLD
John-Michael 08/10/1994 | 40/20/20140 | N Level 16,1471 Ceollins
Schubert Street—Melbourne VG




